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"If you stop to think about it, there’s a 99% probability you will be sued personally or 
businesswise, divorced, attacked civilly or criminally by some greedy lawyer and/or government 

alphabet agency before you reach age 60. Now that’s a very sobering thought." 
- Dr. Charles Freeman 

 
The Asset Protect Trust 
by Dr. Charles Freeman 

 
About the Author: 
     London born Charles Freeman is the bestselling author of "HOW TO LEGALLY OBTAIN A 
SECOND PASSPORT," now in its 13th printing and numerous other fascinating reports. He 
spent much of his twenties backpacking his way around the world seeking adventure. By age 29 
he had been employed in over 40 jobs including factory work, English language teacher, night 
club bouncer salesman, perfume dealer writer and running his own picture framing business. 
Starting in 1991, and with minimal capital, he began dealing in property and within just 6 years 
had built up a multi-million-pound property empire. He is now a self-made millionaire with homes 
in Spain, South America and Thailand. 
 
     After he retired from the property business he is currently travelling the world looking for new 
projects. As the former author and editor of THE FREEDOM, WEALTH AND PRIVACY 
REPORT a newsletter for millionaires – both current and prospective, Dr. Freeman enjoys 
helping others achieve wealth and freedom. 
 
     An Expat of 35 years, having travelled to near a hundred countries, whilst having lived and 
worked in dozens more; providing consultation services to numerous expats and wannabee’s, 
Dr. Freeman has something of extraordinary value to offer readers; his insights and personal 
experiences.  
 
     To contact Charles Freeman and/or receive details of his consultation services, place “DCF” 
in your subject heading and email him c/o the publisher. 
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     “Courts and juries have gone mad with million plus verdicts for slightly peeved but otherwise 
undamaged plaintiffs. 
 
     Government agencies can confiscate and destroy everything you own, without due process, 
Property rights have been eroded beyond all recognition.  
 
     Selective Prosecution means that successful people with visible assets run a high risk of 
criminal indictment.” – Peter Trevellian 
 
     If you require new defenses and asset protection options, read on! 

 

 
 

"Did you ever notice that when you put the words "The" and "IRS" 
together, it spells "THEIRS?" 

 - Author Unknown 
 
Chapter I 
 

An Introduction to Asset Protection 
           
     One of the unhappy facts of financial life in our lawsuit-happy society is the   
increasing danger of being sued. And if you should have the misfortune to wind up being sued, 
it could easily cost you your life savings.  
           
     Even if you win, the legal costs could still take everything you have.  
           
     One of the best ways to protect yourself against such a calamity is to have a professional 
prepare an asset protection plan before any problems arise. 
           
     Doing so is not expensive, and provides a great deal of assurance that you and your family 
will have the benefit of the money you have built up through years of work. Asset protection   
plans are a relatively new area of law, prepared by lawyers who specialize in protecting what 
you own instead of litigation. 
           
     Asset protection plans are not only for the wealthy. An asset protection plan can be relevant 
if you drive a car, have children, own a business or simply want to pay less taxes. 
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     It can come into action in the event of an auto accident, if someone injures himself at your 
business, or possibly in the case of a divorce. 
           
     A restaurant owner could easily be at risk, if, despite his or her best efforts, a patron drinks 
too much and is involved in a drunken driving accident. An asset protection plan could   
protect the owner's personal wealth from a lawsuit even if insurance did not. 
           
     Similarly, a doctor is at risk of malpractice, regardless of the level of the care provided. 
Awards in those cases routinely exceed the amount of insurance coverage. An asset protection 
plan could keep the difference from coming out of the doctor's personal assets. 
           
     Asset protection is different from traditional retirement or estate planning. It is the protection 
of your family and business from risk, by including lawsuit protection with complete   
financial planning. 
           
     Most financial planning is intended to help you establish wealth so you can retire, and pass 
on as much of that wealth as possible to your family after death. 
                
     Asset protection plans include estate plans but also help you keep your wealth while you are 
alive.  
           
     They often involve legal structures such as family limited partnerships, children's trusts, 
exempt assets, offshore trust arrangements and living trusts. 
                    
     More lawsuits are being filed today than at any time in history. As of April 2011, there were 
1,225,452 licensed attorneys in the United States. Source 
https://en.wikipedia.org/wiki/Attorneys_in_the_United_Statesattorneys  
 
     These attorneys must be kept busy in the U.S. That is 7 times more attorneys than IRS 
agents! That is 70% of the world's lawyers. These charlatan lawyers are on your TV luring all to 
come forth and sue anyone with assets worth taking. You don't sue people, but the urge to get 
rich quick is too much for some. 
           
     Lawsuits are filed in the U.S. with such reckless abandon that a little averaging would 
indicate every man, woman and child will be sued the equivalent of 5.2 time in their lifetime. 
           
     In fact, the odds of your losing a lawsuit exceed 63%, and the trend is rising.   
           
     You cannot buy enough insurance, and many types of claims cannot be insured against at 
all. Ask Domino's how well their liability insurance covered the $79 million awarded to the 
woman hit by a delivery truck! 
           
     Other threats to your assets include bankruptcy filings, taxation, insurance company failures 
or bank financing.  
           
     Many small businesses are finding that critical financing is being canceled simply because 
their bank has been sold or merged and no longer wants that type of loan. The loan payments 
may   
be current, but if the bank has been sold, or taken over by federal regulators, they may demand   
immediate payment of the loan, destroying the business.  
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     If someone slips and falls in a business, or if a car taps their car's rear end, they react like 
they just won the lottery. If an armed thug breaks into a home in the dead of night, slips on a 
child's marbles, and breaks a leg, he can sue and likely win. 
           
     Asset protection plans are fully legal. It is not something for people who might want to avoid 
the law or their responsibilities. The law is clear as to what is permissible and what is not. Asset 
protection simply gives protection against unfair lawsuits and gives you a level playing field to 
operate from. 
           
     The goal is to structure the plan so you never have to misrepresent yourself or worry about 
the legality of the plan. 
           
     Asset protection is a hot topic these days. Which means that you need to be extremely 
careful -- the waters are full of sharks.   
           
     Seminars on asset protection are being held across the country, usually to try to   
sell the wealthy on the need for immediate (and expensive) protection. Many of the techniques 
are valid -- though many are not -- and they can work just as effectively for the non-          
millionaire with assets to protect.          
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Chapter II 
 

The Need for Protection 
           
     One idiot strapped a refrigerator on his back and ran in a race. The strap broke and he hurt 
his back. He sued the strap manufacturer and collected $1.3 million. 
           
     It is impossible to buy a skateboard anywhere these days. The manufacturers can't get 
liability insurance. (So the kids make more dangerous home-built ones instead.) 
           
     Once there is a judgment against somebody, the court swears them in and takes their 
testimony "in aid of collection." They have to tell the court everything -- no matter how unjust the 
case against them is. What properties they own, what savings accounts, what checking 
accounts, and what money market funds, and how much is in each one. What stocks they own, 
what bonds they own, where each and every safe deposit box is and what precisely they have 
in each. 
           
     As a judgment debtor a person has no rights, as the winner now owns everything. If one 
were a rapist or murderer, they'd have more rights, such as a right to silence. And heaven help 
the defendant if he fudges on his testimony. If he conceals a safe deposit box, or that stash of 
gold coins he buried ten years ago in the garden, he's committing perjury, a felony. With 
mandatory sentencing guidelines in effect in most jurisdictions, he will go to prison for the 
amount of time specified in the statute -- the judge no longer has the discretion to set the 
sentence but must sentence in accordance with the guidelines created by the legislature for that 
crime. The popular belief that people receive probation for a first offense is no longer the case in 
many jurisdictions, especially in the federal court system. The perjury defendant may even 
spend more time in prison than the thug who broke into his house and slipped on his child's 
marbles. 
 
    Remember, you're not like former President Bill "slick Willie" Clinton, who absolutely perjured 
himself but got off the hook thanks to his cronies in the democratically controlled Senate at the 
time. 
 
     While the defendant's lying about his assets will always be the felony of perjury, if the thug 
walked into the house in daylight through an unlocked door, his crime is likely to be the 
misdemeanor of trespass, with a maximum sentence of six months, versus the perjury felony 
with a maximum of from five to twenty years, depending upon the jurisdiction. 
           
     It is all too easy to go around saying it won't happen, but once it happens, it is too late. If 
money is transferred after an incident or accident, that is concealing assets, which can cause 
both criminal charges and civil loss of other assets. The law looks at it as stealing the property 
of the person who is suing, or who may sue. The defendant may think it is his lifetime savings 
from hard work, but legally he now holds it in trust for the person who has a pending claim.           
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Presumed knowledge of the possibility of a claim is sufficient to invoke these fraudulent transfer 
laws. So if somebody moves their money the morning after an auto accident, it is likely to come 
back to haunt them. The only legally valid protection is to take careful and legal protective steps 
before there is even a potential claim against a person or his assets.   
           
     While these concerns about protecting assets apply mostly to American readers, non-
American readers need to consider the dangers of keeping bank accounts or other assets in 
America while this craze rages on. It also raises serious concerns about the viability of 
investments in American businesses that might be affected by such judgments.  
           
     Inadequate insurance 
           
     A doctor works all his life to provide competent and effective care for his patients. A surgery 
leaves a patient crippled. No surgeon is 100% successful, but the jury in the malpractice suit 
awards the plaintiff $35,000,000, an amount greater than the policy limits.  
           
     Or worse, the insurance company fails and there is no protection for the doctor. 
           
     Partnerships 
           
     A law firm is having its monthly partners meeting. They send out for lunch. Most want pizza 
but one wants a pastrami sandwich. Their secretary agrees to go pick it up. Unknown to the 
twelve partners, this person has a horrible driving record. On the way back, the secretary runs 
into a group of pedestrians. The police arrive. The secretary eats the pastrami and the partners 
are sued. A judge decides that they are liable as the secretary was performing an act for the 
partners in her ordinary course of employment. The jury, sympathetic to the victims and enraged 
by the driving record, awards $6,000,000 in damages. As partners, all of the lawyers are jointly 
and severally liable. In effect, the jury has awarded the plaintiffs three multimillion dollar condos, 
two sail boats, three houses, nine cars, and twelve installment notes. 
           
     Directorships 
 
     It used to be an honor to be a director of a bank, savings and loan or prominent business 
concern. Today there are over 2,500 directors of banks and savings institutions being sued. 
One hospital failed and the IRS sued its community advisory board for unpaid back taxes. 
           
     Simple Ownership 
 
     A land speculator bought a parcel for subdivision, held it for one week and sold it to a 
developer. Later, after houses were built, a homeowner who was an environmental engineer 
noticed an old buried drum.  It contained a deadly toxin. The Environmental Protection Agency 
held the site to be a "superfund" site. The largest law firm in the world, Uncle Sam, began an 
action against the landowners. The suit brought in the land speculator. Although the total 
invested was only$100,000, the inferred liability exceeded $30,000,000. Under the law this can 
never be discharged. The corporate builder and corporate developer collapsed leaving the 
individual land speculator to carry forever his modern scarlet letter. 
 
     Joint Ownership      
 
     Mom, with the best of intentions, deeded her house to joint ownership with her son. She 
intended to avoid probate, taxes, etc. Unfortunately, a tax shelter that he participated in resulted 
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in an unfunded tax liability of $75,000. The son was a little down on his luck at the time of the 
tax levy. The IRS can seize and sell the house according to the United States Supreme Court. 
 
     Inferred Liability      
 
     A woman answers a knock at the door and lets the IRS agent into her house. the IRS agent 
gives her a bill for over $100,000 of back taxes, penalties, and interest with her ex-husband's 
name. Apparently he was a little creative with his filings, while she simply signed their joint 
return. 
 
     Inadequate Corporation 
     Almost everyone knows that you may use a corporation to shield liability from its 
shareholders. Unfortunately, most people fail to follow all the rules about keeping the corporate 
papers and procedures up to standard. A good attorney has an excellent chance of penetrating 
the "corporate veil" and going directly to the officers', directors' and shareholders' pockets. 
 
     Charitable Adventures      
 
     It is a sad but true statement that the prudent person today should refrain from serving in any 
responsible capacity for a charitable organization. One of the largest items in the national Boy 
Scouts' annual budget are legal expenses. Two scoutmasters take a number of boys camping. 
Boys will be boys, and not all scoutmasters are always perfect. The scoutmaster who was not at 
the lake while his partner allowed rough play that led to a drowning may be held equally liable 
since he accepted responsibility for all of the children. 
 
     Childhood Dreams      
 
     You are so proud of your child. She has progressed well in school and has been responsible 
inall her habits. For a seventeen-year-old, she is remarkable. She does, however, like rock 
music. While returning from the grocery with your salad fixings her favorite new song is played 
on the radio. She turns up the volume on your expensive car stereo. Way up. She does not hear 
the siren of the rescue vehicle overtaking her to pass. The ensuing wreck leaves a trail of havoc 
that leads right into court. Your insurance company settles the first case for policy limits leaving 
you high and dry on the other cases. Being responsible for her until emancipated, you are left 
holding the bag for her accident judgments and penniless.   
 
     In the widely publicized 1996 case of O.J. Simpson, although a losing defendant in a lawsuit, 
he still got to keep $25,000 a month in spending money. Despite the fact that he lost all assets 
held in his own name, he was able to keep all income from money he had placed in trust years 
before the lawsuits were filed.    
 
     How many other examples do you need? While the incidents cited above may seem 
exceptional, to those affected they meant financial ruin. This report gives you the background 
needed to begin the process of lawsuit and asset protection. It is not designed as a tool to help 
someone avoid paying his ordinary debts. But its techniques can be used as a defense against 
the extraordinary and unintended financial calamities that can occur too easily in our litigious 
world. 
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     Getting help in creating an asset protection plan      
 
     The best way to do this is to seek the assistance of professionals, and there is now an asset 
protection firm that works with my clients from all over the world. They can also work with your 
existing lawyers or accountants if you wish. For a free information packet, me c/o the publisher 
and place "APT" in your subject heading. 
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"Every man is entitled if he can to arrange his affairs so that the tax 
attaching under the appropriate Acts is less than it otherwise would be. If 

he succeeds in ordering them as to achieve that result, then so as to secure 
that result, then however unappreciative the Commissioners of the Inland 

Revenue or his fellow taxpayers may be of his ingenuity, he cannot be 
compelled to pay an increased tax."  

- Lord Tomlin in IRC v Duke of Westminster, 1936 
“  
 

Chapter III 
International Asset Protection Trusts 

                   
     Recently a little known and lesser used asset protection device in trust form has gained 
popularity, the international asset protection trust ("APT"). This foreign trust often appears to be 
attractive to persons wishing to shield personal assets from possible law suits or other potential 
liability. 
 
     Protection Against the Unexpected 
 
     Medical, legal and professional malpractice suits as well as legislative and judicial imposition 
of no-fault personal liability on corporate officers and directors have by now become a fact of 
U.S. business life. An active business or professional person can suddenly be held responsible 
for all sorts of unforeseen events such as a company's environmental pollution, a bank failure or 
a dissatisfied client. Premiums for malpractice insurance have gone through the roof. In this 
business climate, astute people must consider the best way to protect their personal assets 
against any eventuality. 
 
     One way is to place those assets beyond the reach of potential litigation plaintiffs, creditors 
and their contingent-fee lawyers is creation of an asset protection trust located in a foreign 
country where the law favors such goals. Certain of these foreign jurisdictions do not recognize 
U.S. or any non-domestic court orders, so a creditor must retry completely the original claim, 
which gave rise to the U.S. judgment, in the other country. 
 
     The country chosen for such a trust must have local trust experts who understand fully and 
are able to assist you in your objectives. The foreign attorney who creates your trust 
unquestionably must know the applicable law and tax consequences or you will be in 
trouble from the start. 
 
     Once established, the offshore asset protection trust in its basic form can consist of as little 
as a trust account in an international bank located in the foreign country. Many well established 
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multi-national banks can provide trustees for such arrangements and are experienced in such 
matters. With today's instant communications and international banking facilities, it is as 
convenient to hold assets and accounts overseas as it is in another American city. Most 
international banks offer U.S. dollar-denominated accounts which often offer better interest rates 
than U.S. institutions. 
 
    Pros and Cons 
 
     Depending on the country of choice, the settlor of a foreign asset protection trust can gain 
many advantages including the exercise of far greater control over assets and income from the 
trust than permitted under U.S. domestic law. Generally, the U.S. rule which does not permit a 
settlor to create a trust for his own benefit does not apply in foreign countries.  Creation of such 
a trust also means removal of your assets as a lawsuit target since domestic creditors are 
discouraged when faced with enforcement of a U.S. judgment in another country. However, the 
greater degree of control over the assets that the settlor maintains, the easier it is for a U.S. 
court, which has jurisdiction over the settlor, to order the settlor to return the assets to the 
jurisdiction of the court.   
 
     The trust can provide privacy, confidentiality, and reduced domestic reporting requirements 
in your own country; avoidance of domestic taxes and probate in case of death; increased 
flexibility in conducting affairs in case of disability, in transferring assets, international investing, 
or avoiding domestic currency controls. A foreign asset protection trust can also substitute for or 
supplement costly professional liability insurance or even a prenuptial agreement as protection 
for your heirs and their inheritance. 
 
     Trust Creation Abroad 
 
     The structure of foreign asset protection trusts is not very different than that of an Anglo-
American trust. The settlor creates the trust and transfers the title to his assets to the trust to be 
administered according to the trust declaration by the trustees. Usually the trustee is a bank in 
the jurisdiction chosen. Beneficiaries can vary according to the settlor's estate planning 
objectives and the settlor may be a beneficiary but not the primary one. 
 
     Many foreign jurisdictions also permit appointment of a trust "protector" who, as the title 
indicates, oversees the operation of the trust to insure its objectives are being met and the law 
is followed. A protector does not manage the trust but can veto actions in some cases. 
 
     Under U.S. tax law, foreign asset protection trusts are tax-neutral and are usually treated the 
same as domestic trusts, meaning income from the trust is treated as the settlor's personal 
income and taxed accordingly. Because the settlor retains some degree of control over the 
transfer of his assets to the foreign trust, U.S. gift taxes can usually be avoided. (But that degree 
of control can make the settlor vulnerable to court orders requiring him to exercise that control, 
thus defeating the asset protection he intended to gain.)  Estate taxes are imposed on the value 
of trust assets for the settlor's estate but all existing exemptions such as those for martial assets 
can be used. Asset protection trusts are not subject to the 35% U.S. excise tax imposed on 
transfers of property to a "foreign person." 
 
     As you will see in our discussion, one device for a settlor to retain control of assets is to form 
a limited partnership and make the foreign asset protection trust a limited partner. This allows a 
general managing partner/settlor to retain control over all assets he transfers to the asset 
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protection trust/limited partner abroad at the same time trust assets are theoretically protected 
from creditors or other legal attacks.       
 
     Some American court decisions recently have reduced the scope of asset protection of a 
limited partner, in cases holding that under certain circumstances assets can be attached by a 
judgment creditor, even though the people selling these programs often insist that the limited 
partnership is unassailable. 
 
     The greatest worry about a foreign asset protection trust often is the distance between you, 
your assets and the people who manage them. (While your assets do not have to be transferred 
physically to the foreign country in which the trust exists, some circumstances may dictate such 
a precautionary transfer. Without such a transfer, a court could decide not to recognize the trust 
and take possession of the assets.)  
 
     If you are considering a foreign asset protection trust you should find out whether the foreign 
jurisdiction's laws are favorable, clear, and truly do offer the protection you seek. Examine the 
economic and political stability of the country, the reputation of its judicial system, local tax laws, 
the business climate, language barriers and available communication and financial facilities.  
Unfortunately, there are very few U.S. experts in this field of asset protection law. 
 
     Several offshore financial centers have developed legislation hospitable to foreign-owned 
asset protection trusts, among them the Caribbean-area nations of the Cayman Islands, the 
Bahamas, Belize, the Turks and Caicos Islands, and especially the Cook Islands near New 
Zealand, as well as Cyprus and Gibraltar in the Mediterranean. 
 
Fair Weather Financial Planning 
 
     An important consideration about foreign asset protection trusts; this arrangement will only 
work if it is planned and created at a time of financial calm, not in a personal crisis. If the foreign 
trust is set up when you are about to be (or have been) sued or are forced into bankruptcy, the 
act of transferring your assets to a foreign trust is likely to run afoul of strict fraudulent 
conveyance laws in the U.S. which protect creditors. These laws allow a court to declare a trust 
or any device used to conceal or remove assets from creditors as illegal and therefore void.  If 
your assets are still within the court's jurisdiction, you’re having conveyed title to a foreign 
trustee is not likely to protect them from domestic attachment in such a case. If the assets 
actually are in the foreign jurisdiction, as in a bank account, the creditor will have more difficulty 
in reaching them before you can act to protect them. 
 
Offshore Corporations 
 
     Yet another legal device advocated by some as the perfect repository for asset protection is 
the creation of a corporation in a foreign nation ("offshore corporation") which you as the 
instigator will control through various indirect means. The theory is that your corporate 
ownership will be concealed from the U.S. or other governments allowing you financial privacy.  
The offshore corporation can hold legal title to foreign mutual funds or other valuable assets 
outside the U.S. thus sheltering income and profits from American taxes. Business can be 
conducted through a designated nominee thus shielding your secret participation from the 
prying eyes of creditors or the U.S. government. 
 
     In theory this sounds grand, but there are many practical problems associated with an 
offshore corporation. 
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     First of all, just as required in establishing any domestic U.S. corporation, the legal 
formalities have to be strictly adhered to when you incorporate abroad and the cost of setting up 
the company can be considerable. You will need foreign local legal counsel who knows the law 
and understands your asset protection objectives. Corporations anywhere are rule-bound 
creatures requiring separate books and records, meetings, minutes and corporate authorizing 
resolutions which make it less flexible than many other arrangements. 
 
     Then there are the problems presented by U.S. tax law and court decisions upholding those 
laws. There is a U.S. tax on unrealized gains and income and capital gains taxes on transfers to 
foreign corporations. If the offshore company can be characterized as a "foreign personal 
holding company" the U.S. shareholder's portion of undistributed earnings will be taxed currently 
to him as ordinary income. The same I.R.S. rule applies if the offshore entity qualifies as a 
"controlled foreign corporation" but additional taxes are imposed on gain derived from the sale 
of corporate assets. There is an established series of U.S. cases in which the courts have 
looked behind the offshore corporate veil and attributed "constructive ownership" to the U.S. 
taxpayer as an individual. Similar actual control findings have been based on a "chain of 
entities" linking the taxpayer to the corporation. The courts will look to who has substantive 
control as opposed to paper nominees who exercise nominal control.  
 
     In addition, there are various specific I.R.S. reporting requirements when an offshore 
corporation is created and when you serve as an officer, director or 10% or greater shareholder 
in a foreign personal holding company or offshore corporation of any kind. The U.S. Supreme 
Court has even ruled that a U.S. taxpayer can be held guilty of "falsifying a federal income tax 
return" by maintaining he did not have certain foreign holdings and that Fourth Amendment 
guarantees regarding searches and seizures do not apply to documents located abroad 
pertaining to a U.S. taxpayer's ownership of foreign interests. And any unreported foreign 
corporation ownership is automatically a felony if it is discovered. When U.S. courts have 
concluded offshore corporations are being used to conceal assets or avoid taxes they have 
levied additional penalties and interest and often imposed criminal convictions. 
 
     A properly used foreign corporation can be part of an overall asset protection plan, but 
please don't rely on forming a quick corporation with bearer shares as a means of protecting 
your assets. Such shortcuts are only a pathway to disaster. 
 
     A reliable source of help 
 
     One of the best sources of help in setting up offshore trusts and corporations is my source in 
the Cook Islands.  
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Chapter IV 

The Art of the Impossible 
           
     The solution to the riddle of asset protection requires a discussion of tax and estate planning. 
The laws that have evolved to protect creditors from certain common and prohibited acts by 
debtors require having an overall plan that has benefits besides protecting yourself from 
lawsuits. If the plan only was designed to protect against lawsuits, the courts 
can set it aside on the grounds that it was an attempt to defraud future creditors.   
 
     By making the extra effort to set up your structure correctly, you will find that income and 
estate tax savings will far exceed the cost of creating the plan in the first place. 
 
     So first let’s examine what you cannot do to protect yourself from lawsuits. 
 
Badges of Fraud 
 
     All 50 states have laws that guard against the common practice of dodging judgments by 
transferring assets. Example: Dr. Paul gives Mrs. Paul all of his assets. He tells his judgment 
creditor "all I have is yours, but..."  This does not work. Any transfer made for less than valid 
consideration can and will be undone. The transferee (Mrs. Paul) will be treated as a trustee for 
the transferor (Dr. Paul). The court will unzip the transfer and the value of the asset will be 
available to satisfy the judgment. Any transfer that leaves the transferee insolvent or 
substantially unable to pay his current creditors may be treated as a fraud against the creditors.  
 
     However, there is no prohibition on the transfer of assets to a different form of ownership, 
such as into a corporation or partnership. There are several tests that determine that a transfer 
does not have the badges of fraud, and the transferor must pass all of them; in this case a 
transfer is guilty until proven innocent! As part of an estate plan it is permissible to transfer 
assets to a family limited partnership provided that you receive back an equal value of the 
partnership itself. In other words, instead of owning $1,000,000 of real estate in fee simple 
which is easily attachable by your creditor, owning $1,000,000 of limited partnership interest is 
not a fraud on creditors; any resulting difficulty in attachment is a result of the laws of 
partnership and does not wear any badges of fraud. 
 
The Thin Corporate Veil 
 
     The use of a corporation to shield one from liability may be crucial and effective. Too often, 
however, forming a corporation is only useful as a first line of defense. Too many individuals 
mistakenly rely completely on this maneuver. The first problem with it is that the corporation 
may be penetrated (piercing the corporate veil is the legal term), exposing all officers, directors, 
and even shareholders to direct and personal liability. Many minor failures on the corporate 
owner's or officer's part may lead to its failure in asset protection. Such failures include, but are 
not limited to:  
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     1) Failure to capitalize the corporation -- did you really pay for the stock? 
 
     2) Failure to hold annual meetings -- did you stop treating the corporation as a separate 
entity? 
 
     3) Commingling the corporate bank accounts with your individual check book - do you 
occasionally (or frequently) use the corporate checks or credit card to fund personal expenses? 
 
     4) Failure to file all necessary corporate papers with the state - have you ever done business 
in California with your Nevada corporation, or in New York with your Delaware corporation? 
 
     5) Failure to keep all incorporation papers current - have you filed your corporate reports with 
your state of incorporation? 
 
     6) Failure to file tax returns - your inactive corporation didn't need one?  Well, now it does! 
 
     7) Failure to hold corporate meetings - do your corporate minutes reflect the type, change in, 
and ebb and flow of your business?   
 
     If you cannot correctly answer all of the above, then your corporation may not provide the 
shelter you expected of it.   
 
The Folly of Corporate Control 
 
     Over the year’s substantial abuses have been visited upon shareholders of corporations by 
"insiders." As a result, any majority of shareholders have the right to force the sale of the 
corporation, its dissolution, distribution of assets, etc. As a share of stock is an item of personal 
property, similar to a bank account, certificate of deposit, or cash, it can be ordered sold, or, in 
effect, transferred to the creditor, to (partially) satisfy a judgment debt. Thus a person who hides 
behind corporate ownership may soon find himself the former owner, or, the president voted out 
of office. 
 
Worthless Insurance 
 
     Less than one in a hundred readers of this report have actually read their insurance policies. 
Insurance companies are in business to make money. They do this by limiting risks. Probably 
only one in five know where their policies are to read them if they wanted to. Most insurance 
covers you for only a portion of the risks that you assume. For example, if you are sued for 
unlawful discharge of an employee (average verdict: $300,000) are you covered? Does your 
automobile coverage protect you when you drive your vehicle off-road to a picnic site? The fire 
that started in your bushes and spread to your neighbor's property - are you covered? Are your 
limits adequate, or were they set years ago and never adjusted? Make sure that you have a 
separate Umbrella Coverage policy that fills in the cracks left by your other policies.  
 
     Many people in the United States have recently found that the coverage afforded by their 
medical plans was no better than the financial well-being of their now- defunct insurance 
companies. After the savings and loan mess, are we absolutely sure that the insurance industry 
is fiscally sound? 
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“It wasn't raining when Noah built the ark.” 
- Howard Ruff 

 
 
Chapter V 

Asset Protection and Tax Savings 
           
While it is very nice to save on estate taxes, most would be much more interested in saving 
taxes this year, right now while you are still alive. The "estate plan", when properly implemented 
has the delightful side effect of making excellent use of your children before they thought they 
could, or were inclined to be, helpful. Remember that children over the age of 14 
have their very own tax brackets which start at 0% and linger at 15% for a time or so, just as 
yours did, and only after more income than they will make or than you need to give them for 
their support jump up to the higher tax brackets. It is possible, especially for the self-employed, 
to cut the total tax bite in half by simply spreading the tax liability among family 
members. 
 
     At this point you say, "Now just a minute, I know what you are about to say, and I assure you 
that giving assets or income to my children at this stage of their teenage lives is a type of 
suicide that I do not contemplate." You are right! Let me assure you that no one is foolish 
enough to suggest that any assets or income should be put under the "control" of children, 
who at the age of 16 think that a newPorsche turbo something or other is an appropriate 
investment. 
 
     The Family Limited Partnerships, and Children's Trusts allow income to be attributed to the 
children's tax brackets while leaving the "control" and "use" to more responsible parties. In the 
case of the Family Limited Partnership, the more responsible party would be you. In the case of 
the Children's Trust, that person would be a trusted other. However, the children and their 
guardians, and once again, you, would be able to have lower tax bracketed dollars available for 
luxuries such as family trips, piano lessons, math camp, private schools, college, medical 
school, etc. 
 
     Consider this: Mr. and Mrs. Business Partners set up a Children's Trust for their children and 
funded it with real estate in which their business was housed.  The kids wanted the building to 
be a retail space suitable for an ice cream parlor, but since they were not in charge of the 
decisions, the building purchased was an 80,000 square foot steel and block industrial building 
suitable for the parent's manufacturing business. 
 
     The business, which had a good profit picture and cash flow, paid rent to the Children's 
Trust, thereby writing off the lease payments at a higher tax bracket than the children's tax 
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bracket and accepting the payments in the lower children's bracket. Tax savings were realized 
each year. In addition, Mr. and Mrs. Business Partners suggest to the Children's Trust, that, with 
the profits from the lease, it could buy office equipment which it could lease to the business on a 
"one-year renewable lease" for market lease payments, i.e., 75% of the value of the equipment 
each year. More tax savings were realized. 
 
     It is only incidental to this discussion on the advantages of the "estate plan" to mention that 
when Mr. and Mrs. Business Partners went out of business because the widgets which the 
parents were manufacturing were replaced by a new super duper better thing, the Children's 
Trust survived the parent's bankruptcy and with the appreciated value of the real estate and 
value of the still owned equipment, sold its assets and loaned Mr. and Mrs. Business Partners 
$500,000.00 to start a new business. 
 
     The above examples are illustrative of the old adage, "divide and conquer." If they only file a 
joint return, no married couple will ever get ahead tax wise.  If through a proper estate plan 
additional entities are created the serve the dual purpose of providing lawsuit and asset 
protection while dividing income into lower tax brackets. Creating additional entities does itself 
provide a record keeping and filing burden. It is bad enough facing April 15th each year with one 
incomprehensible form! However, if you are unwilling to pay attention to the details, there are 
others who will do it for a fee. Failure to care may result in exposure to judgments and the 
possible greater burden of "starting over." 
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Chapter VI 
 

Using Tax Havens in Asset Protection 
           
     Many times people place corporations, trusts, and family limited partnerships in tax havens. 
Depending upon the value and nature of the assets to be protected, this can be well worth the 
extra cost. The idea is that once a claimant has won their suit in the United States, they would 
then have to begin a new suit in the foreign country or countries in order to collect on the assets, 
in addition to whatever built-in protection there is through using such devices such as foreign 
limited partnerships. Obviously if the foreign partnership owns U.S. real estate, not much has 
been accomplished, because it is too easy to attach the real estate itself and proceed in a U.S. 
court, ignoring the foreign judicial system. But if a family limited partnership registered in 
Guernsey has bank accounts in Luxembourg, an expensive nightmare has  been created for the 
creditor, who may find it not worth proceeding, or who may be interested in negotiating a much 
lower settlement just to get something.  
 
     If you want to gain a good understanding of how the government views tax havens, 
University Microfilms International, through its Books On Demand program, is now making 
available Tax Havens and Their Uses by United States Taxpayers by Richard Gordon. 
Frequently referred to as "The Gordon Report," this was a U.S. Treasury Department study 
prepared at the request of Congress. It gives considerable detail and examples of the uses of 
tax havens.  
 
     Anyone interested in tax havens who has not studied the work will find much still-useful 
information in it. Copies can be ordered through booksellers, or directly from University 
Microfilms International, 300 North Zeeb Road, Ann Arbor, Michigan 48106-1346. The UMI 
catalog number of the book is AU00435, and UMI accepts Visa or MasterCard. (The catalog 
number is important as UMI has over 100,000 titles.) 
 
     In using tax havens for asset protection you are not necessarily using either their tax 
advantages or their secrecy provisions. You are simply using them as a tax-neutral place to 
base these entities, while still paying your taxes and being able to disclose the assets should 
you need to in a lawsuit. By using tax havens for this purpose without being concerned with 
using secrecy provisions in the laws of the haven country, you don't put yourself in the position 
of committing perjury and you haven't created some flimsy plan that falls apart as soon as there 
is the inevitable leak in your secrecy shield. 
 
     For similar reasons you are using the haven for its tax neutrality, to avoid adding foreign 
taxes to your situation, not as a way to avoid U.S. taxes. 
 
     Of course in some cases, with careful planning, it is possible to achieve U.S. tax savings as 
well 
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"In this world nothing can be said to be certain, except death and taxes."  
- Benjamin Franklin 

 
Chapter VII 
 

The High Costs of Dying 
               
     It is universally recognized that everyone dies someday. Therefore, every individual is 
permitted to plan for an orderly transfer of his or her assets to a spouse, child(ren), and/or other 
loved ones. In addition, depending upon your success during life, upon death very substantial 
estate and inheritance taxes may be levied upon your estate. It is within the context of valid 
estate planning that ancillary lawsuit and asset protection is available. No court will ever deny a 
person the right to provide for their estate or to take advantage of the estate tax allowances 
available through trusts and other similar devices. 
 
     Estate Tax Fundamentals 
 
     Every dollar left in an estate is subject to a unified estate and gift tax. However, to eliminate 
the burden of taxation from "small" estates, Congress has given every individual two loopholes: 
first, any individual may give any other person $10,000 per year estate/gift tax free and second, 
each person is given a lifetime estate/gift tax credit that is the rough equivalent of a $600,000 
estate. In addition, a surviving spouse may inherit any amount from his/her spouse without 
paying tax until the death of the surviving spouse. To reduce the taxes ultimately attributable to 
one's estate, two techniques are usually used. Special types of trusts (the A-B and A- b/C trusts) 
are created that permit half of the estate to bypass the surviving spouse, thus creating a total 
exemption of about $1,200,000 from estate/gift taxes.  
 
     For larger estates, the most effective technique is to give, over time, a large portion of the 
value of the estate to its intended heirs. A major objection to this technique is that it gives up 
control of the assets before the testator has given up the ghost. However, using this technique, 
a married couple can each give $10,000 per person per year, and using conduits such as other 
relatives, this amount may be multiplied and the process accelerated. 
      
Avoiding Probate 
 
     While you can't avoid dying, you can avoid the high costs of probate. There has never been 
a will written that avoids probate. Probate costs include attorney and accountancy fees. To 
avoid probate, many improperly use joint tenancy with the unwanted results described above. 
To properly avoid these costs you may utilize a fully funded revocable trust, also known as a 



19 
 

"living trust." The costs of probate for an estate that exceeds the lifetime estate/gift tax credit 
may easily exceed $10,000. Moreover, probate means delays in transferring control of the 
assets and publicity regarding the details of the decedent's affairs. Using a living trust, you avoid 
these problems because you have pre-positioned your assets to permit a seamless transfer of 
control upon your death. While the Last Will and Testament will be probated it will  essentially 
show no assets passing under its terms. For the twin reasons described above, costs and 
control, the use of the living trust is not only permissible but encouraged by the law and the 
courts. 
 
     For married couples, forming two funded revocable living trusts is a good way to protect 
assets if one spouse is more vulnerable to claims than the other. Statutes in several states now 
provide that each spouse is entitled to hold his or her own property. For federal income tax 
purposes, the trust creators are treated as the trust property owners and no separate tax return 
for the trust need be filed. 
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A society where the citizen must have a lawyers’ education just to live - and still is unable to see 
the logic in the language used by the "authorities" is doomed. 

 - Dr. Charles Freeman 
 
Chapter VIII 
 

Trusts 
           
     A common form of asset protection is a "trust." 
           
     Asset protection planning is simply the process of organizing one's assets in advance to 
safeguard them from loss or dissipation because of potential risks. One method of protection 
can be found in a trust which severs legal and beneficial title to property by investing legal title in 
a trustee and equitable title in the beneficiary.  
 
     The trust is a popular but often complex legal device employed by citizens of English 
common law nations in order to achieve various purposes such as protecting heirs and avoiding 
probate. A trust can provide a lifetime income and control of the post-mortem disposition of 
wealth in an advantageous way for the benefit of a spouse, child or other individual.   
 
     In its simplest definition, a "trust" is a property interest held, used and/or cared for by one 
person for the benefit of another. The earliest known example is an Egyptian testamentary trust 
part of a will written in 1805 B.C. In the Middle Ages, when the Knights Templar acted as 
international financiers, the trust was a common method used for royal and 
ecclesiastical investors who wished to shield their identity. 
 
     Over centuries the concept of the trust has been greatly refined by use and development, 
especially in British Commonwealth nations and the United States. Court decisions have also 
played a large role in shaping U.S. trust law down to the finest of details, 
often with major legal and tax consequences. 
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Domestic Trusts 
 
     Decades ago the trust was promoted by U.S. investment advisers and lawyers (whose 
assistance has become essential for trust creation) as one of the best methods for people of 
wealth to both avoid creditor or other attacks and guarantee the future use they intend 
for their property after death. Unfortunately for many U.S. investors and/or their heirs, many of 
these trust-advocating financial advisors provided legally faulty trust plans and implementing 
documents later nullified by state or federal court decisions or U.S. Internal 
Revenue Service rulings beginning in the 1970s. In the U.S. there have been a host of bogus 
"trust experts" offering supposedly fool-proof trust arrangements which the courts subsequently 
found to be non-binding or illegal. 
 
     Depending on applicable national and local tax law, properly created trusts often can avoid 
inheritance taxes which diminish or destroy the value of property sought to be passed to the 
next generation. But the attorney you choose to create your trust must know U.S. federal and 
state trust and tax law thoroughly, or you and your heirs could not only lose money and assets 
but be tied up in legal and tax battles for years. 
 
Trust Creation 
 
     The person who creates a trust, usually called the "grantor" or "settlor," conveys legal title to 
his property or money (the "corpus") to a third party (the "trustee"), perhaps a trusted friend, 
professional financial manager or a bank which has a trust department, to be managed or 
invested by the trustee for the benefit of a named person(s) or other "beneficiary."  A document 
the grantor must sign describing the terms of the trust, called a "declaration" or "indenture" gives 
specific details of the manner in which the trust is to be administered and 
how its income is to be distributed, either or both during the grantor's life or afterward.   
 
The Testamentary Trust 
 
     Trusts can be created while the grantor is living ("inter vivos") but the most common form is a 
"testamentary trust" included by a person in his last will, to take effect at death. 
 
  This allows provision for loved ones, especially when the grantor has concern about the 
beneficiary's ability to manage his or her own affairs, i.e., the so-called "spendthrift trust" 
the assets of which are immune from creditor attacks. 
 
     While popular, testamentary trusts have distinct disadvantages often unexplained by legal 
advisors: estate and income taxes must be paid at the death of the grantor although successive 
estate tax levies often can be avoided as trust property passes to beneficiaries and their heirs in 
later years; testamentary trusts are subject to initial probate and sometimes to continuous court 
supervision which often entails great legal expense; all the activity of the 
testamentary trust and its trustee is a matter of public record and scrutiny. 
 
     In addition to trusts created in wills, trusts can be created formally ("express trusts") by 
contract, or, when real or personal property is involved, by a deed of trust. An "implied trust" 
may result in the absence of a formal trust when a court finds its creation from 
factual circumstances. 
 
     Under the law legal title and ownership to the trust corpus passes from the grantor to the 
trustees. Control of these assets is vested in the trustee(s) so long as the trust exists. The trust 
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beneficiary receives only an equitable title to the income or property of the trust as limited under 
the terms of the trust declaration. Powers and duties of a trustee can be broad or narrow 
according to the declaration but should carefully reflect the grantor's intentions as to how the 
trust is to be used.  
 
Living Trusts: Revocable and Irrevocable 
 
     A "living trust," in contrast to a testamentary trust, is created by the grantor to take effect and 
operate immediately while he or she is still alive. It avoids many of the liabilities of a 
testamentary trust. 
 
     A "revocable living trust" is a paper entity sanctioned by Anglo-American law to which a 
grantor can transfer his title to assets in any amount and of any kind, real, personal or mixed; 
money, insurance policies, a home, auto, boat, shares of stock, or ownership of a corporation.  
Usually there are several trustees named to manage the affairs of the transferred 
property which is held in the name of the trust.  Because it is revocable, the grantor retains the 
power during his life to vary the trust terms, withdraw assets, or even end the trust by formal 
revocation. But upon the death of the grantor, the trust which avoids probate immediately 
becomes irrevocable. Under its terms it is then administered by the trustees for 
the benefit of the named beneficiaries. 
 
     There are real benefits to a revocable living trust, the most obvious being the grantor's ability 
to manage the trust assets during his life and to end the trust whenever changed circumstances 
dictate. Other than his ability to arrange for the desired provision for family or others upon his 
death, the grantor receives no real immediate financial benefits from such 
a trust. But for a spouse or heirs as beneficiaries, there are many benefits in addition to 
acquiring income from trust assets. These advantages include:  
 
     1) avoiding judicial probate with attendant expense and time delays (trust property is not 
included in the grantor's personal estate);  
     2) allowing the uninterrupted operation of a family business placed in trust;  
     3) avoiding public scrutiny of personal financial matters; 
     4) causing no temporary stop in income for beneficiaries during probate after death;  
     5) allowing the trust settlor a choice of the most advantageous law to govern the trust which 
can be created in any political jurisdiction. 
 
Trust Tax Advantages 
 
     Under United States tax laws, income and assets of a revocable or irrevocable trust are 
subject to state and federal death taxes. But such trusts can be arranged so that upon the 
subsequent deaths of named beneficiaries, or their heirs, further death taxes can be avoided, a 
real but often distant advantage for the trust beneficiaries. You should know that there exists 
a substantial body of American case law in which the I.R.S. has successfully challenged some 
trusts as being no more than evasive devices seeking to avoid tax liability. 
      
The "Business Trust" 
 
     One type of trust which once was popular in the United States is the so-called "business 
trust." This hybrid legal device was designed to operate a business and have it produce a profit 
as compared to other conventional trusts which mainly sought asset protection and passive 
income. The business trust is an association of trustees who actively hold title to 
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property and operated a business under the terms of a trust agreement for the benefit of 
shareholders who are the owners of the trust and share in profits. This arrangement is 
somewhat like a corporation but is easier to form since it requires only a signed agreement. 
Since this trust is entirely private it can avoid many government reporting requirements and 
conceal the actual owners.   
 
     Obviously this arrangement does little to provide asset protection and thus the complicated 
business trust has nothing to do with asset protection.  
 
Trust Disadvantages 
 
     U.S. domestic trust law restricts the nature and extent of benefit and/or control that a settlor 
can retain after creating a trust. The law says when a settlor fails truly to place his former assets 
out of his own reach then those assets may not be out of reach of the settlor's creditors, past, 
present or future. This judicial doctrine has often been used, years later, when a court examines 
the way in which the trust property was actually handled, to upset even the best-intentioned 
trust plans. 
 
     In addition, courts are hospitable to suits by creditors of the settlor who allege the trust was 
only a sham to avoid payment of just debts or judgments.  
 
Points to consider: 
 
     1) Income, Interest, and Dividends:   
 
     The financial productivity of a trust will depend on the nature of the assets placed in trust, the 
restrictions placed on trust management and the financial acumen and ability of the trustees. If it 
is a revocable or living trust, the settlor who creates the trust will probably be around for a time 
as one of the trustees; he retains partial management, the power of revocation and can change 
assets or trust provisions. If it is a testamentary trust, the settlor is deceased and the 
beneficiaries can only hope the chosen trustee is a good financial manager. The creation of a 
trust does not guarantee any particular level of income. Trusts have thrived financially, but they 
also have failed because of bad management or even illegal or dishonest acts by those in 
charge. 
 
     2) Reporting requirements: A living trust generally need not be reported but many U.S. 
jurisdictions require some registration of trust creation. A testamentary trust, as part of a will, is 
subjected to probate court review and approval and as such comes under public scrutiny. If a 
trust is legally challenged by a party in interest or by the I.R.S. it can become the subject of 
prolonged court proceedings in the public spotlight. 
 
     3) Exchange controls: If the U.S. imposes currency, price or other economic controls an 
existing trust, either domestic, or a foreign asset protection trust, and its income will undoubtedly 
be affected in myriad ways.  
 
     4) Protection from creditors: Poorly created Anglo-American trusts often have been 
subjected to successful state and federal court attack by creditors or the I.R.S. alleging the 
device is simply a debt or tax avoidance mechanism. Using broad principles of common law, 
U.S. courts have declared many trusts legal nullities based on a wide variety of technical 
grounds thus stripping the settlor and his assets of creditor protection. American courts have 
invalidated trusts, among other reasons, because there was insufficient independence on the 
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part of trustees; the settlor retained actual control of the "irrevocable trust" assets or income; 
there was assignment of pre-tax personal services and related income to a trust; the 
trust was found to be a "sham devoid of economic reality," and; on the general grounds that the 
trust or its objectives were "against public policy" as in the case of the famous recent Girard 
trust in Pennsylvania. (After more than a century of operation and millions of dollars in grants, 
the Girard trust provision providing educational scholarships to needy male students was found 
by a state court to be "against public policy" since it did not include help to needy females). 
      
     In recent years’ American courts have begun imposing added fines and penalties after taxes 
on those found guilty of attempting to create trusts for tax avoidance. Revocable trusts have 
proven especially vulnerable to attacks by determined creditors and often are treated by U.S. 
courts as additional assets of a debtor although such trust assets are more difficult to 
attach. 
 
     5) Taxation: Most trusts are subject to U.S. and state death taxes at the time of the settlor's 
passing although they can be drafted to avoid further death taxes when beneficiaries or later 
heirs die. U.S. income taxes are imposed on trust income, which is imputed to the settlor in 
revocable trusts, just as on any other ordinary income he might receive. 
 
     6) Convenience: The creation of a trust is a delicate and complex matter requiring expert 
legal and tax advice, often in more than one country, as we have seen. Because of highly 
technical provisions essential to proper trust creation, few laymen have the ability to judge the 
end product but must take the word of their legal advisors. Similarly, trust administration 
must meet strict established legal and I.R.S. rules, regulations and reporting requirements or the 
trust may be subject to court attack and dissolution. 
 
     Termination is also an issue. While Anglo-American revocable trusts can be terminated at 
any time and testamentary trusts are revocable until the settlor's death, some other types of 
trusts are irrevocable regardless of changed circumstances. 
 
     7) Cost of Creation: The creation and administrative cost of a trust can be huge, especially in 
the case of a testamentary trust which is challenged in court after the settlor's death or in the 
case of a foreign asset protection trust which will be examined in the next chapter. 
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“It's interesting that Swiss banks also hide their assets from the Swiss by using offshore bank 
structuring.” 

- Julian Assange 
 
Chapter IX 
 

Having your Cake and Eating It Too! 
 

Trust Creation – The Basics 
           

     In the usual situation, the person who creates a trust (variously called the "donor," "grantor" 
or "settlor") conveys legal title "in trust" to a body of his or her real or personal property or 
money (the "corpus") to a third party, (the "trustee"), perhaps a close friend, professional 
financial manager or a bank trust department, to be managed or invested by that 
trustee for the benefit of a named person or persons, the "beneficiary."  Thus the burdens of 
property ownership and management fall to the trustee, while the benefits go to others, the 
beneficiaries. 

 
     The act of trust creation immediately transfers the legal title and absolute ownership of the 
trust property or "corpus" from the grantor to the trust. Assuming there is no fraudulent intent, 
this means the grantor's creditors cannot reach the transferred assets. Control of these trust 
assets henceforth is vested in the trustee, so long as the trust exists. The trustee's powers and 
duties can be broad or narrow, according to the terms of the trust declaration, the basic "master 
plan" authorizing and creating the trust, but they should carefully reflect the grantor's intentions 
as to how the objectives of the trust are to be achieved and how it is to operate. 

 
     The grantor may also be the trustee, or one of the trustees, but such an arrangement 
imposes a strict duty against self-dealing and conflict of interest, lest the validity of the trust itself 
be called into question by creditors, tax authorities or the courts. In almost every instance it is 
better to avoid potential legal challenges by not having the trust grantor act as trustee. This 
appropriate distance between grantor and trust is not absolute, since the grantor can retain the 
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right to designate or change the trustee at will. The grantor may also be a beneficiary of the 
trust. 
 
     Trust beneficiaries receives only an equitable title to the income or assets of the trust, but 
this allows them to seek judicial intervention as a matter of right if there is reason to believe the 
trust is being administered improperly or the assets dissipated. 

 
     Taking Care of the Children           
           
     There are solid practical reasons why a APT should have as its beneficiaries a husband and 
wife, and not their children. These reasons are taxes. 
      
     If the sole individual APT beneficiary is the donor, federal law exempts the entire value of the 
property donated to the APT from all federal gift and estate taxes. This tax avoidance  
is a considerable advantage, at a time when both these federal taxes are assessed at from 37 
percent to 60 percent of the total value of the estate property. If the donor's spouse is also a  
beneficiary, the value of that interest is reportable as a taxable gift, but it fully qualifies for a 
marital gift tax deduction. 
      
     If the couples' children (or others) are also named as beneficiaries, their interests are taxable 
gifts to the extent their interests exceed the allowable annual exclusions. Annual gifts of cash or 
other property worth $10,000 or less, often called "annual exclusion gifts," may be made by a 
donor free of any federal gift or estate tax. In order to qualify for this exclusion, the gift must be 
of a "present interest" in the property. Trust gifts do not usually qualify unless the trust is 
specially designed to accommodate such "present interest" gifts. 
 
     In addition to federal estate and gift taxes, any grandchildren’s APT interest would also be 
subject to the federal "generation skipping" tax of a flat 55 percent in excess of $1 million in gifts 
made to them during the donor's lifetime. One bright spot is that property given to a qualified 
charity is fully deductible against any gift or estate taxes. 
 
     If one does not include their children as beneficiaries of the APT, how does one "make it up" 
to the kids for their "lost" value of the $1 million building that ultimately becomes a gift to the 
charitable remainder man? 
 
     There are several ways to accomplish this worthy parental goal, but first let's consider some 
simple tax arithmetic to lay a basis for a suggested solution. 
 
     When a building (or anything else) valued at $1 million is donated to a APT, it is received tax 
free. As we have seen, with a capital gains tax the $1 million would have been reduced to 
$731,200 in after tax cash. But $1 million invested by the APT at an expected 8 percent return 
gives the donor $80,000 annually in income, rather than $58,496, the annual amount of cash  
after the capital gains tax. That means a net bonanza of $21,504 each year. And here's where 
the solution to the children's inheritance problem is achieved. 
 
      Using $15,000 of the net bonanza money, the parents can fund an irrevocable life insurance 
trust, (also called a "wealth replacement" or inheritance trust), with their children as named 
beneficiaries. 
 
     Many couples chose to have their life insurance trust purchase a "last to die" or 
"survivorship" policy covering them jointly. Such a policy is much cheaper and is not payable, as  
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indicated, until the last of the two parents dies. Donating a portion of their increased income 
from their APT to their life insurance trust, about $15,000 annually, for ten years’ will allow 
purchase of a "last to die" whole life policy paying about $750,000. This inheritance is far more 
than the net value that $1 million building would have produced had it not gone to the APT, but 
remained a part of the parents' estate to be ravaged by federal taxes. 
 
     The $750,000 insurance payout figure is approximate because, as in all insurance policies, 
the exact premiums and payout depends on variables concerning the person or persons 
insured.  
 
     This figure is a quote from an insurance company based on a non-smoking 65-year-old 
couple in good health at the time the life insurance is purchased. Some insurance companies 
will include an optional clause guaranteeing that if both insured parents die within four years of 
each other, the company will pay out 222 percent of the face value of the policy. At least one 
spouse must be under age 70 and in good health to obtain this lucrative policy rider, but that 
means double the money for your heirs. 
 
     Even if the IRS somehow successfully attacked this sum as being taxable as part of the 
parents' estate, and even if the estate was in the 55 percent tax bracket, that means on a $1  
million policy paying $2.22 million, after tax proceeds would still equal the $1 million. It's worth 
the gamble and probably more likely than winning the state lottery. 
 
     Using the life insurance trust route, everybody should be pleased; the parents have added 
net lifetime income from the APT, the children have an equal or greater inheritance, and the 
charity of your choice benefits greatly in the end. 
 
     A word of caution. Before establishing a life insurance trust and having it purchase any life 
insurance policies, all the personal health variables, actual premium costs and payouts  
should be realistically assessed and quotations obtained in writing from the prospective insurer. 
This is not an area to be left to hopeful promises from an eager insurance salesperson. A firm 
administering charitable remainder trusts can usually get the best deals on wealth replacement 
life insurance, as they are experienced in working with insurance companies who 
understand the purpose of the policy, and in obtaining competitive quotations. 
 
     After all, your children deserve the best - guaranteed money. 
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“A Cook Islands Trust is the best of the best and very hard if not impossible to defeat if 
structured properly.” 
- Dr. Walter Belford 

Cook Island International Trust 

 

     In order to ascertain the correct, best and least expensive trust in the Cook Islands that 
meets your requirements, you should be prepared to provide the following ; 
 
* Country of the passport you are currently holding 
* Country of birth 
* Country of residency 
* approximate amount to be placed in a Cook Islands Trust (minimum in excess of 100,000 
USD/EUR. 
* Do you require bank account for your trust? 
* Are you now, have you been or are you expecting any kind of civil or criminal actions against 
you or your assets? 
 
Asset Protection Trusts 
 
EXPERIENCE: My source was incorporated in the Cook Islands in 1988, and is licensed as a 
trustee company.  
 
Cook Islands Law  
The Cook Islands is recognised as the world leader in formation of asset protection trusts, 
safeguarding the assets of high net worth clients. Cook Islands law contains a number of 
unique features that make the operation of an asset protection trust administratively friendly and 
highly protective. The most important of these features relate to claims by creditors that a 
transfer of assets to the trust was fraudulent against them, and therefore void. This would 
enable a creditor to gain access to those assets. Therefore, provisions include: 
* A time limit for any actions being brought against a Cook Islands trust alleging fraudulent 
transfer; 
* No action can be brought for "future fraud" i.e.: if the transfer of assets to the trust occurs prior 
to a creditor's cause of action accruing; 
* There is no bankruptcy law in the Cook Islands; 
* The Cook Islands law of fraud is based on the old English law and requires proof by the 
creditor, of intent to defraud that particular creditor, to a criminal standard i.e.: beyond 
reasonable doubt; and 
* Foreign judgements, negating a transfer of assets to a Cook Islands trust, based on foreign 
law, will not be recognised by a Cook Islands court. In addition, there are numerous provisions 
that enable a Cook Islands trust to be administered without requiring the settlor to give up all 
control over the trust assets. 



29 
 

 
Basic Structure of the Asset Protection Trust  
     The trust structures that we recommend focus on ensuring that any challenge to the trust has 
little chance of succeeding. The way in which our source operates and administers trusts in its 
role as trustee is also geared towards ensuring that the trust cannot be successfully challenged. 
A further, vital point is that source maintains no presence in the US and thus is not exposed to 
the exercise of jurisdiction by US courts. 
 
The Parties SETTLOR:  
     The client, the person putting the assets into the trust. TRUSTEES: Hold the title to the 
assets and administer the running of the trust. PROTECTOR: Oversees the operation of the 
trust, as well as removes and appoints the trustees. Often the settler, but can be settlors 
attorney or family member.  
 
BENEFICIARIES:  
     Those who are to receive the benefits (income and capital payments) from the trust. Usually 
settlor plus family members. Can include any person or class of people that the client chooses. 
 
The Structure 
The US Asset Protection Trust 
This is the most common structure and is adopted by a settlor who has no current concerns but 
is conscious that there may be some liability in the future and wishes to establish a basic 
structure as a safeguard. 
 
Parties 
     Three trustees are appointed, our source plus two US Domestic Trustees (can be settlor but 
preferably settlor’s attorney or family member), and a protector. The Cook Islands trustee 
normally delegates its operating powers to the two US trustees. Essentially the two US trustees 
then exercise all powers relating to investment of trust assets and distributions to the 
beneficiaries according to the settlors "wishes", and report back to the Cook Islands trustee 
at an annual meeting. 
 
     The protector oversees all decisions made by the trustees and retains the ability to veto any 
decision made by the trustees. The protector also has the power to remove and appoint trustees 
if they do not perform their duties as required by the settlor. 
 
Assets 
     Assets are normally placed into a Family Limited Partnership (FLP). The settlor holds the 
general partners 1% share, but transfers the limited partners 99% share to the trustees. The 
settlor continues to control all investments by the  
(a) Receiving annual reports from the General Partner; and 
(b) Distributing any profi ts passed to the trustees by the FLP. 
 
Litigation  
     If there is a threat to the settlor (e.g. a pending law suit) then the trust structure is changed to 
become more like that of a foreign asset protection trust. The US trustees are removed, the FLP 
is liquidated, and any liquid assets are placed with a Swiss custodian bank. Investment is then 
continued under the direction of an Investment Adviser appointed by the settlor. The Cook 
Islands trustee becomes responsible for any decisions to distribute to beneficiaries. Under this 
structure, with no assets to attack, an attorney acting on a contingency fee for a plaintiff is much 
more likely to either abandon their claim or settle for significantly 
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less than the amount claimed. Once settlement is achieved, the previous structure with the two 
US trustees can be reinstated. 
 
     While this is a common structure, there are variations that can be implemented to suit 
individual requirements. Some settlors like to transfer assets directly to the trustees. This is 
possible although the trustee itself must not be exposed to any potential liability. Some prefer to 
open an investment account with a Swiss Investment bank from the outset, so that if an 
emergency does arise then they already have the relationship in place. Some settlors decide at 
the outset not to appoint any US trustees and adopt a structure where the protector controls the 
Cook Islands trustee. 
 
     There is also variation in the amount of assets transferred into the trust. Some settlors like to 
transfer all their assets; others take a less aggressive stance and transfer only sufficient for a 
"nest egg" in the event of them losing the rest of their wealth. 
 
The Foreign Asset Protection Trust 
     This structure is most commonly used for Nest Egg trusts and offers the best level of 
protection against threatened action by a creditor. 
 
Parties 
     Our source is appointed as the sole trustee. The trust still has a protector who can veto any 
trustee actions and can remove the trustee at will. The trustee also normally appoints an 
Investment Adviser, (normally the settlor's existing financial planner), approved by the protector. 
A foreign custodian bank is also involved. 
 
Assets 
     The best level of protection is offered if persons outside of the US hold title to assets. For this 
reason, assets are often held by a Swiss custodian bank, with the Investment Adviser directing 
all transactions. Funds may also be placed with the Swiss bank under discretionary 
management on terms approved by the protector. 
 
Litigation 
     The structure is designed to withstand litigation without further changes. 
 
Tax Implications 
     Offshore asset protection trusts should not be confused with offshore tax vehicles. Both of 
the trust structures described above are designed as grantor trusts. They are tax transparent for 
income tax purposes, and the settlor continues to be personally liable for any income from the 
trust. In addition, the trusts are drafted so that all transfers to the trust are "incomplete" and 
therefore there are no gift tax, estate tax, or excise tax issues arising. The trust assets are 
included in the settlor's estate on his or her death. Both trusts also have US reporting 
requirements. The foreign asset protection trust has substantially more requirements to be met, 
than the US asset protection trust. 
 
International Cook Islands Trust, first year and including registration fee USD4,960 and second 
year and annual fees thereafter is USD3,960, plus a one-time setup and due diligence fee. 
Below are the fee schedules for your perusal. 
 
     A Cook Islands asset protection/ international trust (and company) can be established today 
if necessary. It is a question of providing us with the following documents: 
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- Necessary KYC material (our application forms and due diligence material). 
- Sworn Affidavit of Solvency (we will provide the document for completion). 
- Executed Trust Agreement. 
- Payment of our initial fees. 
 
     From the information provided above, we will then draft the Trust agreement and forward to 
you for further review (with your attorney and enable you to make the relevant amendments). 
Unless you have your own trust agreement, in which we request to review and amend to fit in 
with the Cook Islands asset protection legislation and other requirements. This is the process 
that is time consuming. 
 
     However before we proceed with anything further, please advise on the following: 
 
- reason for settling the trust; 
- what are the assets that will be settled on the trust and the 
value; 
- any potential or existing litigation; 
- nationality and place of residence; 
- how did you acquire the assets/ source of funds; 
- have you obtained tax advice on both your and the entities reporting obligations in your 
country of residence. 
 
     I do of course appreciate receiving the above background information on you/ the individual 
wanting to set up the trust. But assuming that is all ok, then we can proceed quickly and 
everything can be done via fax and email, with our original documents to follow. The Trust is 
deemed to have been established on the day it is signed by the Settlor/ Grantor. 
 
     There is only one bank option here in the Cook Islands. Capital Security Bank ("CSB") is a 
small private bank operating in the Cook Islands. You can review the information about CSB on 
their website. The opening of accounts is relatively easy and straightforward. It would take 
approx. 1 week provided their due diligence documents are in order before an account will be 
opened. They also offer internet banking facilities allowing international transfers. We charge 
USD450 for assisting in the account opening process (includes completing the forms and 
liaising on behalf of the client with the CSB. CSB charges an initial account opening fee of 
USD250. Let me know if you decide to use CSB. In saying that, Cook Islands international 
entities are not barred from opening accounts outside of the Cook Islands. If you have any 
options, we will be happy to assist with that as well. 
 
Year 1 
     Provision of precedent trust document, assisting with drafting document, settlement of trust, 
initial asset transfers, appointment of trustee, trustees’ annual fee, registration of trust for first 
year, provision of registered office. - $4,650 
Government Registration Fee - $310 
Trust Administration - * 
One time set up and due diligence fee - $2,000 
Referral Fee - $2,500 
 
Year 2 & Subsequent Years - $3,650 
Renewal of registration of trust, provision of trustee, trustees annual fee, provision of registered 
office. 
Government Registration Fee - $310 
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Trust Administration - * 
 
Trust Protector Services – If Required 
Year 1 
Provision of Trust Protector - $1,500 
Review of trust document (where required) - $950 
Trust administration - * 
 
Year 2 & Subsequent Years 
Provision of Trust Protector - $1,500 
Trust administration - * 
 
Invoicing Policy 
     Invoices are usually sent monthly where the amount exceeds $500. Where a large 
transaction is ongoing the balance due may be carried over and invoiced at the completion of 
the transaction. If the balance owing is less than $500 dollars, then it may be carried forward 
and added on to next month’s invoice. 
 
* The fees for trust and company administration will depend on the level of involvement of the 
offshore trustee / Trustee Company and the level of activity of the trust / company. Work 
undertaken in the administration of the trust / company is charged on a time cost basis. For 
example, the opening of an offshore bank account costs between $500 and $1500 depending 
on requirements of the bank and the completeness of information provided by clients. Currently 
charge out rates range from $50 per hour for secretarial staff to $300 per hour for senior legal 
staff. 
 
     Any other queries you may have, please do not hesitate to contact me and look forward to 
hearing from you. 
  
     Thank you for allowing me the opportunity of assisting you in securing your financial 
objectives. 
 
     Dr. Charles Freeman, 2016 
 
 
     Copyright 2016 © PT Shamrock Limited. No part or whole of this report may be published or 
reprinted in part or whole in any format without the written permission of the publisher. 
 

- - - - - - - - - - NOTICE - - - - - - - - - - 
 

     In and with good faith publishing distribution, this report and material is distributed free 
without profit or payment for non-profit research and for educational purposes only. 
 
     It is expressly understood that PT Shamrock does not render legal, accounting or other 
professional advice. Whilst we have our own opinions and will endeavor to answer your 
questions and assist you to the best of our ability, in such instances you are encouraged to seek 
the advice of a professional in your locale as we are not solicitors, lawyers, accountants, tax 
attorneys or tax accountants and therefore cannot offer such legal advice. PT Shamrock Ltd. 
does not condone illegal activity and persons are encouraged to abide by the laws of the 
country of their nationality and residency. 
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     In most cases for US citizens and residents, having an offshore bank account and second 
passport are absolutely legal, at least for the time being. It is, however, a requirement for US 
citizens and US residents to report an offshore bank account on their income tax forms, subject 
to your offshore account exceeding a legally minimum amount on deposit. This amount varies 
from time to time.  
 
     It is your responsibility to comply with your countries laws and requirements when obtaining 
banking and other products and services regardless of your nationality and where you reside. 
This report is published for information purposes only. 
 
     You can contact the publisher at http://www.ptshamrock.com/contactus.htm 
 

http://www.ptshamrock.com/contactus.htm

